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ACCOUNT STATED. 

1. Where a bond has been given 
on the settlement of an account 
and the obligor complains of er- 
rors in the account stated, he 
can only be relieved upon aclear 
exhibition of such errors. Red- 
man v. Green, 54 

2. If the defendant denics that 
there is any error, as far as he 
knows, and avers that the stated 
account was left in the posses- 
sion of the plaintiff, the latter 
must either produce the account, 
or prove its loss, its contents, and 
the errors complained of Jbid. 

54 


ACQUIESCENCE. 

1. A father, having a number of 
children, by deed conveys more 
than half of his estate to his son 
A. Afterwards the father makes, 
by deed of settlement, an equal 
division of all his estate (includ- 
ing what had been conveyed to 
A.) among all his children, at 
the execution of which A.,whose 
deed was not known to the oth- 
er children, is present, and he 
assents thereto, as well as to the 
actual division subsequentlv 
made by trustees appointed by 
the deed of settlement for that 
purpose. Held, that A. could 
not in equity set up his prior 
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deed in opposition to the settle- } 


ment so made by his assent. % 
C5 


Especially could he not do 30 
when, at the time of such settle- 
ment, he purposely concealed 
the existence of the prior deed 
to himself. Sasser v. Jones, 19 


. M. became entitled in 1792, un- 


der her deceased husband's will 
to a life estate in certain slaves, 
with remainder after her death 
to her four children, W., A., R. 
and E. A, died before 1810, 
leaving surviving her a husband 
and three children. R. died in- 
testate in 1810, under and 
without issue, leaving as his next 
of kin his mother, bis two broth- 
ers, W. and E. and the three 
children of his sister A. Soon 
after the death of R., his mother 
M. relinquished to her surviv- 
ing children, and to the husband 
aud children of her daughter A. 
her life-estate in eight of the 
slaves bequeathed to her by her 


-husband’s will—and these eight 


slaves, together with two others 
belonging to the estate of R. 
were then divided between the 
sons W.and E. and the children 
of A., the husband of A. assent- 
ing. The negroes so divided, 
were always afterwards, from 
1810 up tothe filing of this bill 
in 1841, held in severalty by the 
said parties, according to the 
said division, and claimed and 
enjoyed as their own. M., the 
tenant for life, died in 1839,— 
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Held, that the children of A.,¢2. When an answer is believed to 


who were then infants, but are } 
now adults, not objecting to the 

said division, it must, accompa- } 
nied by the long possession un- 
der a claim of several right, be 
binding upon the parties, altho’ 
at the time it was made there 
was no. administration on the es- 
tate of the intestate R., nor on 
the estate of A., and that the 
parties can now, since the death 
of M., only claim a division of 
the remainder of the slaves, in ; 
which she had a life estate.— ; 
Love v. Love, 104 

See Fraups, &c. Entries. 


AGENT AND PRINCIPAL. 
1. The authority of an agent to 
collect a note or bill, does not 
authorize him to indorse the note 
or bill, either in the name of his 
principal; or on his account. 
Hines v. Butler, 307 
2. Much less is an agent authori- 
zed to endorse another paper for 
the debtor, to enable the latter to 
raise money to pay the debt to 
the principal. Ibid. 307 
3. Before an agent can insist that 
his principal has adopted, as his 
own, acts, which the agent had 
no authority to do, it is necessa- 
ty to shew that the principal 
was fully apprised of all the 
facts and circumstanstances at- 
tending the transaction. Ibid. 
307 


ANSWER. 


1. Silence in an answer as to any $ 





matter charged in the bill does 


not amount to an admission of ! 
the fact. Lunn v. Johnson, 704 


be designedly defective, for the 
purpose of imposing on the plain- 
uff the burthen of proving what 
the defendant is, in conscience, 
bound to admit,the proper course 
is to except to the answer and 
compel the defendant to put in 
acomplete one. Ibid. 70 
3. When in justification of con- 
duct, not eqnitable, charged in 
the plaintiff ’s bill, the defendant 
alleges that the plaintiff had im- 
properly pleaded at law the stat- 
ute of limitations to some of his 
claims, it is incumbent on him 
to show that it was unconscien- 
tious in the plaintiff to avail him- 
self of such plea. Ibid. 70 
4. Wher a bill states a fact, which 
is in the defendant’s own knowl- 
edge, he must answer positively, 
and not as to his remembrance 
or belief. Radcliff v. —— 
55 
5. But as to facts not within his 
knowledge, he must answer as 
to his information and belief, 
and not to his information or 
hearsay merely, without statin 
his belief. Ibid 55 
. When he answers he hath neith- 
er knowledge or ti formation,his 
belief is unimportant, and he 
need not state it. It is sufficient 
for him to state, that he does not 
know, nor has he heard or been 
informed of the facts charged in 
the bill, save by the bill itself. 
Tid 556 
7. 


An answer made by a principal, 
upon the infermation of his a- 
gent in the wiatters in contest, 
which information he avers he 
believes to be true, is clothed 
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with all the authority, and has ¢ 
all the effect, of one made a 
the personal knowledge of the 
defendant. Ibid. 856 
8. When + defendant — the 
plaintiff’s equity on the facts on 
which it is founded, but sets up ; 3. 
an equity in himself of a distinct 
nature and counterbalancing that 
of the plaintiff, he must sustain 
his answer by proofs. Lyerly 
v. Wheeler, 599 
9. An answer, after replication, is 
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which a feme covert has a right, 
under marriage articles, to ap- 
point to any person she thinks 
proper, are trustees for her cred- 
itors in the first instance. fin. 
4 
An executor, or.at appointee in 
the nature of an executor, is not 
bound to plead the Statute of 
Limitations, nor can the legatees 
or ulterior appointees te 
him to do so. 


not evidence for the defendant, } ARBITRATION AND AWARD 
except as it is made so by dis- } Where a party referred matters in 


coveries called for in the bill, 
and which are responsive to di- 
rect charges or special interroga- 
tories. Ibid. 599 


APPEALS. 

Where a plaintiff in Equity is en- | 
titled to a judgment pro confes- 
so, atid the court below refuses 
to grant his motion to that ef- 
fect, this is such an interlocuto- | 
ry order as the judge may per- 
mit him to appeal from. Grov- 
ernor v. Ral. §& Gas. Rail Road 


Company, 471 


APPOINTMENT. 

1. Where a feme covert has mere- 
ly a power to appoint by an in- 
strament in the nature of a will, 
the person she nominates in such 

“an instrument as her executor, 
is not such in the usual accepta- 
tion of the term, but is merely 
an appointee in trust, in the first 
place for her creditors, and, sec- 
<a S those to whom she di- 
rects the property togo. Leigh } 
v. Smith, da] 





"2. The appointees of property, § 


contest between himself and an- 
other to arbitration, and, efter 
the award was made, he had full 
time and opportunity to examine 
it, and then gave his bond for 
the amount awarded against 
him, he cannot afterwards have 
relief upon the ground of errors 
in theaward. Equityis no more 
bound to take caré of those, who 
can take care of themselves and 
will not, than is a court of law. 
Sharpe v. King, 462 


ASSETS, EQUITABLE. 


Since the act of 1830, Rey. Stat. 


ch. 43, sec. 15, lands devised to 
be sold for the paymeht of debts 
are equitable assets, and the pro- 
ceeds are therefore to be applied 
to the payment of debts as, and 
in the order, the will directs, 
and, if there be not a sufficien- 
cy to pay a!l the debts of a par- 
ticular class, they are to be ap- 
plied to all the of that 
class part passu, ‘whether due 
by bond, simple contract or o- 
therwise, saving the preferences 
that may arise from specific liens 
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for any particular debits. Hen-@ BRIDGES AND FERRIES. 
derson v. Burton, 25931. An individual cannot, of his 


ASSIGNMENT. 

1, One who purchases of A. a cov- 
enant of B. and takes an assign- 
ment of it, without notice of an } 
equitable defence, which B. had, ; 
is still bound by the same equi- 
ties to which a was subject. 


King v. Lindsay, 77 2. The property insucha franchise, 
2, It is the duty of the assignee of 
an unnegotiable paper to make 
enquiries of the obligor, and, if 
he does not, he takes it subject } 
to all the equities against the as- 


r. bid, 77 > 

3, if the obligor, upon such en- ; 
quiry being made, misintorm the ; 
assignee, or if he acquiesce in } 
the assignment, and delay for a ; 

long time to bring forward his } 
equity, such conduct might re- 
lieve the assignee from such e- 
uity. Ibid. 77 

4, If a distributive share in an in- 
testate’s estate consisting of } 
slaves, must be assigned by wri- 
ting in the same manner that the 3 
slaves specifically must be, yet } 
after a delivery. of the negroes ? 
to the donees, their division of ¢ 
them, and the consequent pos- 
session by each of the parties in 
severalty for near!y thirty years, 
this possession must be held ad- 
verse to, and wil! bar te donor; 
or would authorise the presump- 
tion of agilt in writing or any 
thing else requisite to support it. 
Love v. Love, 104 ; 
See Sates By Decree of Court. ' 
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BANKS. 
See Evipence. 


own authority, establish a free 
bridge or ferry across a stream, 
so as to impair the profits of a 
toll bridge or ferry authorized 
by the County Court and alrea- 
dy erected and used by another 
individual. Smith v. Harkins, 

613 


though granted for the benefit of 
the public, is private in the indi- 
vidual grantee, and he may not 
only sue at law to recover dam- 
ages for an infringement, but e- 
quity will enjoin an unauthori- 
zed interference with his rights. 
Ibid. 613 


. The County Court is the sole 


judge of what the convenience 
of its county requires in relation 
to roads and bridges, and can 
take such order in relation to 
them, as, in its discretion, it may 
see fit. Ibid. 613 


4, Where the person, claiming an 


exclusive franchise to a road or 
ferry, cannot shew the original 
order granting it, but shews that 
he and those, under whom he 
claims, have enjoyed it for more 
than forty years, and that the 
County Court has fixed the rate 
of toll on it, his title to it cannot 
be disputed. Ibid. 613 


. The fact of the County Cow 


fixing a rate of toll, is, perhaps, 
conclusive evidence, that the 
bridge or ferry was established 
by the County Court, the proper 
authority, according to our act 
of Assembly, Rev. Stat. c. 104, 
s. 1, for settling and establishing 
roads and ferries. Ibid. 613 
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6. Forty years’ omission, by the + 
owner of a ferry, to furnish the ; 2. 
public with the service due from 
him, must amount to a surren- } 
der of his right to the exclusive 
franchise, Ibid. 613 

7. The Act of 1806, Rev. St. ch. 
104,s. 28, which ‘allows a bridge 
to be built instead of keeping a 
ferry, can only apply to a ferry, 
actually existing and in use at 
the time of substituting the 
bridge for the ferry, bid. 613 

8. When a public road is laid out, 
the overseer is only required to 
construct such causeways and 
bridges as can conveniently be ; 4. 
doneby the hands allotted to him, 
in the time ordinarily employed 
or required in working on a pub- 
lic road. Ibid. 613 

9, Bridges over a large stream, or 


ferries, must be established by 
the County Court. Ibid. 618 


CONTRACTS. 

1. A. being entitled to one-sixth 
of certain undivided negroes, 
and B. to two sixthsof the same, 
it was agreed between them by 
parol, in the year 1803, that if 
A. would permit B. to use and 
enjoy his one-sixth during B.’s 
life-time, A. should be entitled at 
B.’s death to the whole of the 
three-sixths. B. accordingly 
kept A.’s one-sixth till his death: 
Held that this was a valid con- 
tract—that, being executory, A. { 7. 
did not convey an absolute in- 
terest in his one-sixth to B. by 
giving him a life estate,and that 
suit being brought within three 
years after B.’s death, the statute 
of limitations was no bar to the 4 
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recovery. Pasion v. Rhea, 248 
A party to a contract, as where 
one partner purchases the interes 
est of his co-partner, cannot have 
relief in equity upon.the ground 
of a false representation by the 
vendor, when he had an oppor- 
tunity of knowing the truth or 
falsehood of the representation 
complained of.» Crowder v. 
Langdon, 476 


. As to a mutual mistake in mat- 


ters of fact, the general rule is, 
that an act done or a contract 
made under such mistake is re- 
lieved in Equity. Ibid. 476 
But where the means of infor. 
mation are alike open to both 
parties, and when each is pre- 
sumed to exercise his own judg- 
ment, in regard to extrinsic mat- 
ters, Equity will not -relieve.-— 
Ibid. 


. In like manner, when the facts 


are equally unknown to both 
parties, or when each has equal \ 
and adequate means of - 

tion, or when the facts are doubt- 
ful from their own nature, in 
every such case, if the party has 
acted with good faith, a Court 
of Equity will not interpose.— 
Ibid. 476 


5. When each party is equally in- 


nocent, and there: is no conceal- 
ment of facts, mistake or igno- 
rance is no foundation for equi- 
table interference. Ibid. 476 
The principle is settled, that, 
where the intention is manifest, 
a Court of Equity will always 
relieve against mistakes.in agree- 
ments, as well in the case of a 
surety as of others. Budler v. 
Durham, 589 
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8. A. agreed with B, that, in con- 4 


sideration of a certain sum, he 
would convey to B. a certain 
tract of land, and the 
money was secured notes 
payable in three years. It was 
further agreed, that B. should 
take possession of the premises, 
and should pay, annually, for 
three years, a certain portion of 
the crop ; and if B. paid for the 
land by such annual instal ments, 
in three years, the deed in fee 
was to be given ; if not, the an- 
nual payment was to be consid- 
ered as rent, and at the end of 
the threo years, the land was to 
be surrendered by B. Held, 
that if the annual payments a- 
mounted at the expiration of 
Sour years to the price originally 
to be given for the land, 
the bargainee claiming that they 
should be so applied, although 
the bargainor insisted that the 
payments should be considered 
only as payments of rent, the 
bargainee was entitled to a con- 
veyance of the premises. Wells 
v. Wells, 596 
9. The time mentioned in the con- 
tract for completing the purchase 
of land, is not usually consider- 
ed in a Court of Equity, as of 
the essence of the contract. J- 
bid. 596 


CORPORATIONS. 

1. Under the Act of Assembly, 
Rev. Stat. ch. 26, directing how 
service of process shall be made 
on a corporation, the service on 
the president or other officer of 
a corporation may be in the 


7 
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sides, or in the one which is his 
official residence, and where he 
carries on and attends to the bu- 
siness of the corporation. Gov- 
ernor v. Ral. § Gas. Rail Road 
‘Company, 471 


2. And, per Nasu, J. if the service 


of a process upon an officer of 


“the corporation be not made in 


the proper county, but the sher- 
iff returns it executed, stating on 
whom it has been served, the 
corporation can only take advan- 
tage of the irregularity in the 
service by a plea in abateinent. 
Ibid. 471 


COVENANTS, MUTUAL. 


Where A. covenanted to deliver to 


B. a quantity of corn, and B., in 
consideration thereof, by a sep- 
arate covenant, executed at the 
same time, contracted to deliver 
to A.a quantity of bacon, and 
A. having failed to perform his 
covenant, sued B. at law upon 
his (B.’s) covenant—Held that 
the two covenants growing out 
of the same contract, and execu- 
ted atthe same time, are to be 
taken together and regarded as 
one instrument; and B. not be- 
ing able to defend himself at 
a was entitled to relief against 
is covenant in Equity. i 
v. Lindsay, “ey TY 


CREDITORS. 


See ExscuTors anp ApMINIs- 


TRATORS. 


DEEDS IN TRUST. 


1. A. makes a deed in trust to sat- 


isfy his creditors. Thedeed re- 


county in which he actually re-4 —_ cites that A. owed. several debts, 
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which are specified by the names + 


of the creditors and his sureties. 
It states tov that “ he is indebted 
also to other persons whom he 
cannot now specify,” and further 
recites that “he is desirousof 
saving harmless the above A owl 
ed sureties and paying a 
just debts, as well others as those 
above named, and of providing 
for his wife, &c.” He then con- 
veys his property in trust, that 
out of the same the debts above 
named shall be first paid and the 
sureties should be saved harm- 
less, and the remainder &c. shall 
be applied to the sole use and 
benefit of his wife—Held that, 
under the directions of this deed, 
all the creditors, as well those 
particularly named, as those not 
named, came in equally. Mal- 
colm v. Purneil, 86 
2. Adeedin trust was made for 
the purpose of securing or satis- 
fying a number of debts—among 
others one debt is described as 
being a debt due “to Lucy F. 
Jinkins for about the sum of 
$1000 on account of the guar- 
dianship of John Blacknall 
for the said Lucy F’. Jinkins.” 
It appeared afterwards, upon the 
settlement of the guardian ac- 
counts, that the sum actually 
due to Lucy F. Jinkins, at the 
time of the execution of the 
deed, ‘was $1,481 99 cents— 
Held that the whole of this a- 
mount was secured by the deed, 
and not merely the sum of $1000. 
Canaday v. Paschall, 178 


» 
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DEVISES AND BEQUESTS. 


1. A testator bequeathed certain 4 





+ ’ other 


445 


negroes to. his wife for life, and 
made no disposition of 

em after ~ seam a = 
n and, atter making 
ge bequests, he be- 
as follows “All my 


“Degroes that are not given away 


ry, 
4. When land is directed by a will 


y this my last will, shall, be e- 
quaily divided between W. E. 
and a Held that the re 
der ia the negroes given. to 
wife for life passed by th 


uary clause to W. E. 
Jones v. Perry, 


2. As to personal estate, a residua- ° 


ry clause carries not only 
thing not disposed of, but € 
thing that turns out not 


disposed of. Ibid. ‘200 


3. A testator who wasseized in fee 


in his own right of two-thirds of 
a tract, and seized of the other 
third in right of his wife during 
the coverture, and also 

of personal pro , devised as 
follows : mpg bequeath 
to my wife during her natural 
life, the whole of my landed and 
personal property. And after 
the death of my wife the whole 
of the lands and personal 
perty (except the slave 
to be sold, and the money arisin 
from the sale to be equally divi- 
ded between my sons and h- 
ters.” Held, that the testator 
did not intend to include in his 
devise the lands he held in right 
of his wife. Smith v. Mc ane 


to be sold, after the death of one 
to whoin it is devised for life, 
and the money arising from the 
sale to be divided among certain 
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give and bequeath to my three 


ulterior devises, Equity treats 


the land as personalty, and, if 
one of those devisees should dic 
beiore the expiration of the life 
estate, his or her share of such 
proceeds, being a vested interest, 
would go to his personal repre- 
sentative, and be disposed of as 
personal property. Jbid. 204 


. When a wil! does not direct, in ; 


express terms, by whom a sale of 
lands, directed to be sold, is to 
be made, it is in the power, and 
it is the duty of the executors, 
who qualify, or the survivor of 
them, or of the administrator 
with the will annexed, to make 
such sale. Ibid. 204 


. A testator bequeathed certain 
slaves to his son A. for life, and 
at his death to his son, if he ar- 
rives to the age of maturity, but 


if A. should have no son or this 
son should not arrive at maturi- 
ty, then to be equally divided be- 
tween B.and C. Held that this 
was a vested legacy in remain- 
der to B. and C., subject to be 
divested on the happening of the 
contingency mentioned in the 
will. And if that contingency 
should not happen, the interest 
would pass to the personal rep- 
resentatives of the ulterior re- 
mainder man. Lewis v. Kemp, 

233 
7. A testator, by his last will, be- 
queaths among other things, as 
follows: “It is my will, that my 
negroes aud stock be kept on the 
plantation, whereon I live, un- 


¢ 
‘ 
‘ 
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daughters, Maria A. Guyther,” 
Harriett Jane Taylor, and” 
Charity D. Taylor, and my 
son Kinchen, to be equally di- 
vided betwen them, my negroes, 
when my son Kinchen arrives 
to the age of 21 years. Item-- 
It is my will that the residue of 
my estate of every description, 
belong to my son Kinchen Tay- 
lor.” Held, that the three daugh- 
ters and the son took vested and 
equal interests under the bequest 
of the negroes. Guyther v. 
Taylor, 323 


8. In construing a beqnest, there 


is a leaning always in the court 
towards vesting, if the expres- 
sions be ambiguous, and the in- 
tention doubtiul. Jbid. 323 


9. In respect to gifts of personal 


estate by will, the law is, that 
the word when, is a word of con- 
dition, and imports, that the time 
“when” the legatee is to receive 
the bounty, is of the essence of 
the donation, unless there be 
some other expression to explain 
it, or some provision in the con- 
text to contro] it. Jbid. 323 


10. A direction in the will, making 


a disposition of the property un- 
til the time specified, is such a 
provision as will control the 
general rule. So, also, the: ex- 
pression in the will, “to be e- 
qually divided between them,” 
is equivaient to the expression, 
“payable,” or “to be paid,” in 
explaining the words “ when,” 


&e. Ibid. 323 
11. A devise to A. and “if she 
dies leaving no issue,” then “ to 
my children, B. C.": &c., will op- 


til my son Kinchen attain the 
age of 21 years. Item—I give 
to my son Joshua, $1000, to be } 
raised from the farm. Item--7 4 
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and profits after that time. Fer-% 
rand vy. Howard, 381 } 
19. A testator devised. all his pro- 
perty to his wife for life, and af- } 
ter her death, his. property, ex- 
cept his lands, to be divided a-} 
mong his three daughters. He ; 
then difects, as follows: “ After } 
the death of my. wife, as afore- 
said, it is farilicr my will and de- 
sire, if there should not be-pro- 
perty and effects, exclusive of ! 
the lands, sufficient to make to } 
the amount of $370 each, that ? 
my son Henry pay out of his } ; 
portion, what will be- sufficient } f 
for the purpose.” He devised 
his‘lands to be, equally divided } ' 
between his, Sons, Joseph and } 
Henry.. Henry’s interest in the } 
land was sold under an execu- $ 
tion against him—Held, that-up- } 
on adeficiency of the ‘personal $ 22 
estate, after the death of the wife, § 
to pay the daughters $370 each, | 
— legacies were a lief upon } 
land id devised to Henry, and } 
the purchaser, ata sale under an ; ‘ 
execution againstHenry, bought + 
them subject ‘to that lien.-- 4 
Hedgespeth v. Puryear, 422} 
uest of “one-seventh } 
~part-of all: the balance of my ;} 
negroes and stock,” is a speerfic 
legacy, and, upon the death of } 
the legatee in the lifetime of the } 
testator, as well as a pecuniary + 
legacy to the same person, be- 
comes a part of the residue, and } 
will pass under a residuary 
clause:  Johnson..v. Johnson, } 
| * 426} 


21.4 testator, after having given 
several Jegacies, bequeathed the } 
residue of his estate, « not dis- 4 


INDEX. 


~ 
posed of; to his wife and her six 
children, to be equally divided 
between. them and their heirs, 
share and share alike.” .A., one 
of the six children, died in the 
lifetime of the testator. Held, 
that this bequest was not to the 
children, as a class, but as if 
each had been particularly nam- 
ed; and as each was entitled.to 
only one-seventh, that share 
could not be enlarged by the 
death of one in the lifetime of 
the testator. Held, therefore, 
that the share of A., having so 
lapsed, was entirely undisposed 
of, and belongs to the nextfkin 
ofthe testator and his widow, the 
latter being entitled in such case 
by the express terms of the act 
of 1836. (Rev. St. c. 121, s, 12.) 
a 426 
Where, a;testator. in his will, 
“alter giving’some small legacies, 
gave to-his wife “all his estate, 
be it real, personal or perishable, ’ 
and by a-codicil devised to his 
wife a Jeasehold estate in the 
town of Salem, for his wife “to 
inherit and - Keep «in jon 
during ber ‘life, and to | 
of as she pleases, under the rules 
and regulations of the. town of 
Salem”-- Held, that, whatever 
might be the effect of the provi- 
sions of the codicil) if it stood a- 
lone, yet even if that did. not 
give the wife the absolute inter- 
est inthe leasehold estate, as the 
estate would then remain undis- 
posed of, after the death of the 
wife, she would be entitled to it 
under the general residuary 
clause in the will. »Fishel v. 
Hage, 5lg 
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93. A testator devised as follows: 4 
“] will and bequeath to my eld- 
est son, Samuel, my two tracts 
of land, lying on both sides of 
McCulloch’ s Creek, in the North 
West of Charlotte Town, and 
the half of the house 1 live in, 





and also one negro, &c. Il 
also give unto my second son, 


James, the other half of the : 


house I live in, and the lot it is 
built upon, with other appurte- 
nances thereunto belonging, and 
my lot at the east side of the 
Spring Head. Held, first, that 
by the devise of a house, the 
land’on which it is situated will 
generally pass, unless a different 
intention can ‘be collected from 
the will; but, secondly, thatthe 


intention of the testator Was, to 4. 


give Samuel one-half, of *the 
house, and, by necessity, the: 


ground occupied by thathalf, ? 


and to give to James the other 
half of the house, and” all the 
remainder of the lot and” appor- 
tenances. Wil v. Me- 
Combe, 3 “<3 o & 450 
24. testator frie: evised ' 


as ws, after having 


negro girl to his daughter, Mary: 

* Dalso will and appoint, that if 
any one of the said children 
shall or do die before of age or 


pen +e the Ave lawful heirs 
ir bodies and are 


conde par age; that, in that case,. 
what is then fotind of their leg- 
acy, shall go or be given to the 
next one or two that is living, 
and equally divided between the 
two living ; if but one surviving, 
to get the whole.” Held that 


‘mainder man. 


ivehn “wt. 


5 
28. Some of these negroes undis- 





the word * legacy,” as hereused, + 


referred to both the real and per- 
sonal estate, and that,upon the 
death of James, under age and 
without issue, all his property 
went to his surviving brother 
and sister. Ibid. 450 


25. A bequest of a rh to A. 


for life, and after, A 
does, upon the assent) 
ecutor, vest thé 

the remainder = 


Howell, ‘S 
26. A testator te 
wife a large santo 


personal property, ‘for 
ral life, and -after’® 


A. ‘The wife died in-the: 

time of the testator : eld that. 
the legacies to the wife did not: 
lapse by her death, but¢that on 
the death of the testator, they 
vested immediately ingthe fe- 
Richmond v. 


Vanhook, a 681° 


27. Aniong other legacies, thertes- 


tator*Bequeathed® certain a 
women and their» 


They had ‘children atwhe 
of the execution of the will; and 
several born afterwards and:be- 
fore the death “of the “testator. . 
Held, that these after born thil-» 
dren did not pass under this: be- 
quest, but that they re , 
undisposed of by the will. .Jbid. 
661 


posed of:by the vill had- been 
placed by the testator in his‘ life- 
time in the possession of oneof 
_ his. sons, where they pHa 
“aintil the testator’s death— 

that there being: only 

in this could dat va von 

st ‘advancement; so as Soa 





650 


entitle such son absolutely to the ¢ 


negroes on the testator’s death, ; 
under the provisions of the Act 
of Assembly, Rev. Stat. ch. 37, 
sec..17. ‘T'o constitute such an 
advancement, there must be an 
entire intestacy of the parent. 
bid. 581 
29. The testator bequeathed a desk 
with all ‘that was in it— Held, 
that, by this bequest, all that was 
found in the desk at the testa- 
tor’s death, whether there at the 
time of making the will or plac- 
ed there subsequently by the tes- 
tator, passed to the legatee.— 
Richmond v. Vanhook, 581 
30. It isa general ruie, that gifts 
by will to take effect at an inde- 
finite period, will be considered 
as vested at the death of the tes- 
tator; and, if there be a tenan- 
cy in common, with a clause of 
survivorship, the death of the 
testator is, in general, the era to 
whieh the survivorship refers. 
hton v. Lane, 627 

31. This general rule, however, is 
subject to be controlled by the 
intention of the testator, when it 
is clearly expressed in the will : 
but the court will not, upon 
doubtful expressions,depart from 
the rule. bid. 627 


DIVORCE. 
See MarriaGeEs. 


DONATIO MORTIS CAUSA. 

1. Adonation causa mortis can- 
not be by deed, without delivery 
of the thing, even where the 
death of the party takes filace. 
Smith v. Downey, 268 

2. Where there is no delivery of 
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* 


the thing, nor any intended to 
be made, nor any dominion over 
the thing intended to be parted 
with, by the donor during his 
life, the giftis not good as a do- 
nation causa mortis. Ibid. 268 
3. A donation causa mortis can- 
not take effect, if the party reco- 
ver from the illness under which 
he isthen laborirg. Jbid 268 
. Where A. expecting to die, en- 
dorseed upon a bond due to her 
for $900, that B. was entited to 
$600 out of it, but made no de- 
livery of the bond, and after- 
wards recovered from her then 
illness, held that this was &n in- 
valid gift. Ibid. 268 


EMANCIPATION. 
See ParTIEs. 


ENTRIES. 

1. The act of Assembly of 1842, 
c. 35, does not give a preference 
to lapsed entries, made since the 
Ist of January, 1836, over ju- 
nior entries, on which the time 
for the payment of the purchase 
money had not expired, Pry. 
son v. Dobson, ‘138 

2. An entry-taker cannot ‘appoint 
a deputy. nor can the acts of one 
in the capacity of a deputy be 
rendered valid by the subsequent 
acquiescence ofthe entry-taker 
in what he has Mazwell 
v. Wallace, 593 


EVIDENCE. 

. It is in general no objection to 
a witness that he is the agent of 
the party who offers him—more 
especially is it no objection when 
the object of his evidence is 
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to prave the payment of money ¢ 
by the principal to himself.  ; 
Ward v. Griffin, 150 } 
2. Merely signing @ paper as an ‘ 
instrumentary witness, creates } 
neither a legal nor a natural pre- } 
sumption, that suck witness / 
knew the contents of the paper. 
Hill v, Johnston, 432 } ‘ 
3. Inacase between two parties on 
a money transaction, where the } , 
testimony seems to be nearly ‘ 
balanced, the determination may } 
be safely placed upon the want } 
of prepouderating proof on the } 
side, upon which the error rests, $ 
and upn an exhibition in that} 
party of a deficiency of the due 
caution, which prudence requires 
him touse. McLean v. Shu- 
man, 457 
4, A bank, that pays money to any 
person, asa loan, withotit any } 
written check or receipt, and es- 
pecially paysthe money Of-oue 
man to another, without taking 
something to charge him, ought 
to lose it, unless the facts can be 
unquestionably established. I- 
bid. 3 457 
5. A clerk of a court has no right 
to-certify a record and thereby 
authentiéate it under his private § 
seal. Builer v. Durham, 589} 
6; A guardian bond is nota record, 3 
and, belorgit can be read as evi- 
dence in * case, it must. be } 
proved like all other bonds. “E ; 
bid. 589 } 
See Practice anv PLEADING. 


EXECUTIONS. 
An execution binds: equitable in- 


terests and rights of’ redemption } 


of mortgages, only from the time 3 
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of the issuing of the execution, 
Hall v. 
289 


and not from i its teste. 
Harris, 


wee 


! 


EXECUTORS AND ApMIN- 
ISTRATORS.. 

1. Where an account is ordered to 
be taken of the admini of 
an estate, the, com t 
should make a statement io 
bonds, notes, of jother» 
for debts exhibited» by “oh. ad 
ministrator as partons ; 
and the administy 
some special ¢ le 
the contraryyhasva fight 
liver over these toshe parti 
terested, with ‘ay proper i nd 
ment or other authority to col- 
lect them, a8 a part of the assets 
in his hands. Hester v. Hester, 

9 

2. Fhe court will not charge ar. 
. administrater with interest on 
moneys bon@fide collected and 
kept for the. benefit. ofhi8,,ces- 
tuis que be 
plain proof of i i 
such collection ahd 
bid. ge ewrs te erties 9 

3. Nor will. the court make a rest 
in the account, se as to charge 
interest on both the principal 
and interest, found to. be bal- 
ance due from the administra- 
tor upon an eccoupttaken, when 
the suit -vas afiefwards.continu- 
ed for the purpose of mphing 
new patties, ,Jbid. , 

4. An administrator with. the — 
annexed,.in his account with the 
residuary legatees, is entitled to 
intefest from the probate 
of the will on ale then pay- 
able,and interest two years 
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on a iegacy, where no time is* 
prescribed tor its payment. Jbid. 


5. Where in a suit by an adminis- 
tratoraith the will annexed, a- 
gainst the legatees for a settle- 
ment of the estate, it is stated in 
the bill and admitted by the an- 
swers, that the widow of the tes- 
tator had dissented from the will, 
and, under a decree of a compe- 
tent court, had received her full 
share of the estate, the adininis- 
trator cannot be allowed a credit 
for any alleged balance due the 
widow beyond the amount spe- 
cified in that decree. Ibid. 9 

6. Counsel fees paid by an admin- 
istrator fairly, and on account of 
the estate, are to beallowed him 
in his settlement. Jbid. 9 

7. A testator having a suit pend- 
ing, which he had instituted to 
recover certain slaves he had 
purchased and for which he had 
partly paid; directed his execu- 
tor, if the slaves should be re- 
coVered, to-sell them, and, out of 
theproceeds, pay the remainder 
of the purchase money, and the 
surplus, if any be left, to his 
wife and children. ‘The execu- 
tor suffered the suit, which was 
against the vendor, to abate, and 
surrendered all right to the 
slaves, upon receiving back what 
had been paid by his testator, 
and the bonds still remaining 
unpaid for the residue of the 
purchase money. eld, that, 
before the legatees could recover 
the slaves from the executor, or 
from the vendor, against whom 
the suit at law had been brought, 
they must shew that they had 4 
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been injured by some fraudulent 
act or linproper dealing of the 
executor with the other party. 
Jones v. Loftin, 136 


. An administrator, who honestly 


defends © suit, is to be protected 
by the judgment obtained against 
him per testes and ininvitum, 
although the claim, on which 
the judgment was founded, may 
have been unjust. Smith v. 
Downey, 268 

But where an administrator 
manages a suit against himself, 
is personally concerned in in- 
terest with the plaintiff and suf- 
fers a judginent to be obtained 
without the examination of any 
testimony, such judgment shall 
not be received as evidence that 
the debt was due and that he was 
bound to discharge it. Ibid. 268 


10. An executor or administrator 


hus no right to apply to a Court 
of Equity for its advice, when 
he claims the legal title, and an- , 
other also claims the legal title. 
‘The decision belongs to a court 
of law. Ferrand v. Howard, 
381 


11. Where an administrator suf- 


fers a debt, which is really due 
from the estate, to be recovered 
from him by a person not pro- 
perly entitled to it, though while 
the judgment is uggeversed, he 
will be protected in paying it out 
of the personal estate, yet it 
forms no ground for a claim of 
the administrator against the 
heirs, as for money disbursed by 
him for the benefit of the estate 
beyond the ‘personal assets he 
had received. Newsom v. New- 
som, 411 
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12. An adgiinistrator can have no* while the crop was under culi- 
claim against ihe heirs for his vation; Held, that the executor 
commissions, though he may{ was justified in pursuing the 
have expended all the personal { same course as to sch crop, and 
estate in the payment of debts.; in paying the proc to the 
Ibid. 4l1$ slaves. Waddill v. Martin, 562 

13. An executor may, (and it is } 16. But this must be done bona 
his duty so to do) before he as-; _fide, and like the paraphernalia 
sents to or delivers a legacytoa{ allowed to a wife, the amount 
tenant for life of chattels, require $ paid over must be proportioned 
such legatee to sign an invento- { to the estateand-¢ondition.of the 
ry of the chattels, admitting their $ deceased. Ibid, y . 562 
reception, and that he is entitled $17. A creditor miny;“D¥a@. proper 
to them only for life, after which { _ bill, obtain accounts,of therreal 
they will belong to the person ¢ and persorial"estates. de- 
in remainder. Howell v. How- ceased debtor, and a decree for 
ell, 522% payment of fis debts outof the 

14. A testator devised to hisdaugh- proper fund. Martin v. Hard- 
ter, Jane, a negro woman,and; in 603 


i ih i ie teat ted 


5 
; 


‘ 


& 
to such children as Jane might ¢ 18. But, if he chooses to go on at 
thereafter have, the issue, of the ; Jaw, and has the plea of “ fully 


negro woman that mightbe; administered,” found against 


thereafter born. ‘Tie executors; him, or confesses it, there is no 
assented to the legacy—and,@f- 4 ground for relief as against the 
terwards, Jane hadtwocchildren, } executor or administrator, in e- 
and the negro woman had-issue, } quity,* to “set, aside_the: verdict 
two boys, which were taken by { and judgment*thereap} where 
Jane’s husband out of the limits ; the exectito?. 6Fadtilipisttator 
of this State, and have never} has been @pilty of Nexfraad in 
been returned— Held, that the; misrepresenting theestateof the 
executers were not responsible; assets, Ibid. ~~ . , 603 
for their loss—that their assent } See APPpotNTMENT? » W1LLs,) 
to the legacy to Jane vested the , 
legal title in those in remainder, FEME COVERT. 
whenever the contingency }1. Property in the hands ofa 
should happen, and that the ex- $ trustee, for the sole and sepa- 
ecutors therefore had no further} rate use of a féme covert and 
control over the property. Ache-; subject to her absolute disposi- 
son v. McCombe, 554? tion,>will be held Jiable in a 
15. Where a planter had been in} Court of Equity for any debts 
. the habit of permitting hisslaves + sbeamay contract, with an un- 
to cultivate patches of corn, cot- } derstanding, express or implied, 
ton, &c. and of Selling the pro-}  thatthey afe to be paid out of 
duct and payitig overtothem; such property. . Frazier. v. 
the proceeds, and where he died 4 .Browenlow, 237 
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2. To constitute a coiveyance to+ 


a trustee for a married woman, 
one for her sole and separate use, 
no technical language is neces- 
sary. But it must appear une- 
quivocaliy on the face of the in- 
strument, to the satisfaction of 
the court, that the intention was 
to exclude the husband from any 
interference With the property 
conveyed. Heathman v. Hall, 
Al4 
3. Where a conveyance was made 
fo a trustee of certain negroes in 
trust “for the entire use, bene- 
fit, profit and advantage of” the 
feme covert—Held, that, by 
these words, a sole and separate 
estate in the property was con- 
veyed to her. Ibid. 414 
See HusBanp anp Wire. WILts. 
APPOINTMENT. 


FERRIES. 
See Bripces ann Ferries. 


FRAUDS AND FRAUDULENT 
CONVEYANCES. 

1. A voluntary conveyance of land, 
before our Statute of 1840, ch. 
28, though for the meritorious 
purpose of providing for a wife 
or children, was, by the Statute 
27 Eliz. ¢. 4, fraudulent and 
void against a subsequent pur- 
chaser for a fair price, whether 
the purchaser had notice or not 
of the prior conveyance. F'ree- 
man v. Eatman, 81 

2. Even where the contract of pur- 
chase is exectitory and the pur- 
chaser is informed of a prior 
meritorious settlement, that set- 
tlement is a nullity as against 


Salt ttt te te te te te te in en 
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: 
‘ 


the purchaser. who has a right 


INDEX. 


to call for the legak title. Ibid. 
81 


3. Interests, gained by one person 
by the fraud of another, cannot 
be held by him, otherwise fraud 
would always place itself be- 
yond the reach of the Court. 
Harris v. Delamar, 219 

. An instrument, obtained by 

fraud or imposition on the part 
of the father in behalf of his in- 
fant children, must be set aside 
in Equity. Jbid. 219 
When a bill is filed by a father, 
as the next friend of his child- 
ren still infants, to carry such an 
instrument inte effect, the court 
will dismiss the bill at his own 
costs, 

. Where a bill is filed by an ad- 
ministrator for the purpose of 
setting aside a deed executed by 
his intestate, on the ground that 
it was given to defraud creditors, 
he is estopped from shewing 
that it was fraudulent, although 
he alleges that he was himself 
one of the creditors intended to 
be defrauded. Coltraine Vv. 
Causey, 246 
Where a woman, who was a- 
bout to be married, made a vol- 
untary conveyance of all her 
valuable property, on the the day 
before the marriage, without the 
assent or knowledge of her in- 
tended husband, to a son by a 
former marriage, and it was 2- 
greed that this conveyance 
should be kept secret ; Held that 
a Court of Equity will consider 
it a fraud npon the expected 
rights of the husband, and will 
declare it void against him# Lo- 
gan v. Simmons, 487 


7 
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8. Such a fraud can only be re- 4 


lieved against in a Court of E- 
quity, because, at law, the con- 
veyance, being good against the 
wife, is also good against the 
husband, who claims through 
her. Ibid. 487 
. Whether, if a woman, during 
the course of a treaty of mar- 


riage, make, without notice to ; 


the intended husband, a convey- 
ance of any part of her proper- 
ty, such conveyance would ia 
itself be fraudulent, queere? Ibid. 
487 

10. It certainly would be fraudu- 
lent, if designed to deceive the 
intended husband. Ibid. 487 
11. A knowledge of the facts shewn 
clearly to exist in the husband 
after the marriage, and acquies- 
cence in any thing done under 
the conveyance, cannot purge 
the fraud and set up the convey- 
ance, but it would be evidence 
tending to shew a communica- 
tion of the facts before the mar- 
riage. Ibid. 4S7 


GIFTS OF SLAVES. 

. The act of 1806, Rev. Stat. c. 
37, sec. 17, excludes all parol 
proof of the gift of a slave, of 
every sort, or to any purpose, in 
the Courts of Equity, as well as 
the Courts of Law. Overby v. 
Harris, 253 

. Therefore, where the plaintiff 


alleged that, the defendant had | 


assured him, and also told divers 
other persons, that he had given, 
though not by deed, certain 
slaves to his son; that upon the 
faith of these representations,the 


plaintifis, who were merchants, < 


. 
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gave credit to the son to a large 
amount, and took as a security, 
a deed in trust on the said ne- 
groes, executed by the son; 
thatthe son afterwards in- 
solvent, and praying that, unless 
the defendant would pay their 
demand, the slaves should be 
surrendered up to satisfy the said 
trust: Held, that such parol ev- 
idence of a gift from the father 
to the son, could not be received 
for any purpose, that the slaves 
still belonged to the defendant, 
and were not subject to the debts 
of the son, aud that therefore 
the bill must be dismissed. If 
the plaintiff was deceived by 
fraudulent misrepresentations of 
the defendant, his remedy was 
atlaw. Ibid. 253 


GUARDIAN AND WARD. 


. The court will never undertake 


todictate to the guardian of a 
ward to whonthe shall lend 
money, nor how long he shall 
lend it to a particular person.— 
The investment of the ward’s 
money are in the guardian’s dis- 
cretion, as they afc upon his res- 


ponsibility. Gary v. Cannon, 
64 


. An infant's action at law ona 


bend due to him by his ian 
is not even suspended by such 
guardianship, and the infant 
inay sue on it by his next friend ; 
but, even if suspended, the sus- 
pension would not work an ex- 
tinguishment of the debt, but 
would cease with the guardian- 
ship, as in the case of a debtor 
administering on his creditor’s 
estate. Winborn v. Gorrell 117 
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~ 


3. Certainly iu a Court of Equiv HUSBAND AND WIFE: 


1. The real estate of a deceased 


6. A 


See Ev1pence. 


such an extinguishment would 
not be permitted, but every se- 
curity necessary for the satisfac- 
tion of the debt would be kept 
on foot, against any act of the 
dcbtor himself. Ibid. 117 
. A. being indebted to certain in- 
fants, of whom B. was the guar- 
dian, agreed with B. that he 
would give his note to C. for a 
debt which B. owed the latter, 
and accordingly did so, taking 
from B. a discharge for the debt 
due to his wards for that amount: 
Held, that C., having no notice 
of this arrangement between A. 
and B., was not responsible to 
the wards for the amount so re- 
ceived from A. Hill v. John- 
ston, 432 
. Where a guardian gives several 
sucéessive bonds for the faithful 
discharge of his trust, the sure- 
ties on each bond stand in the 
relation of co-sureties to the 
sureties on every other bond; 
the only qualification to the rule 
being,that the sureties are bound 
to contribution only according 
to the amount of the penalty of 
the bond, in which each class is 
bound. Jones v. Hays, 502 
guardian, having personal 
surety fora debt duce to his ward, 
may exchange that personal, for 
real security ; and, if he does it 
bona fide, he is not responsible 
to his ward. And if this real 
security should prove insuffi- 
cient, the ward cannot resort to 
the sureties in the original bond 
for the debt. Christman v. 
Wright, 549 
Parties. 





person was sold under our act 
of Assembly for a division a- 
mong the heirs. ‘The land was 
sold and the money put at inter- 
est under the direction of the 
court,and a considerable amount 
of interest accrued from the in- 
vestment. One of the heirs be- 
came a fime covert after the 
sale and investment. Held that, 
on her death, without having 
had issue and under age, her 
surviving husband was not en- 
titled to any part of the princi- 
pal, but was entitled to her share 
of the intetest, accrued during 
the coverture, in his own right, 
and to her share of the interest, 
accrued before the coverture, as 
her administrator. Mebane v. 
Yancy, 88 


. Where a husband intends by a 


bil! in equity to impeach a mar- 
riage agreement made between 
him and his wife, before mar- 
riage, she must be a party defen- 
dant to the bill, and not be join- 
ed with him as a plaintiff. Hale 
v. Gauze, 114 


. Where the plaintiff has an equi- 


table title to a tract of land, the 
legal title to which is in the 
heirs of a person deceased, and 
the plaintiff’s wife is one of those 
heirs, he cannot have a decree 
against her to compel her to join 
in the conveyance of such legal 
title. Womble v. Cheek, 405 


. When he dies, his representa- 


tives may file a bill against her, 
or,when she dies,he may filea bill 
against her real representatives, 
to obtain her legal title. 46. 405 
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5. If A. devise personal chattels to +3. A. having a judgment at law 


B. for life, and after the death of 
B. to C., and dies, and the exec- 
utor assents to the legacy, and 
C. is a married woman, the leg- 
acy is a legal vested interest, 
and may be soid by the husband, 
though he may die, leaving his 
wife C. surviving him, before 
the expiration of the estate for 
life. Howell v. Howell, 522 
6. A husband, however, cannot 
assign his wife’s equi/able inter- 
est in a chattel, in which she has 
not the right of immediate en- 
joyment. Ibid. 522 
See Fraups anp FRAvUDULENT 
Conveyances. MarriaGe.-- 
Witts. AppoinTMENT. 


IDIOTS. 
See LunaTics AND Ip10Ts. 


INJUNCTIONS. 

1. On a bill for an injunction and 
relief against a judgment at law, 
when a fact in issue between the 
parties, as, for instance, the de- 
livery of a deed has been deter- 
mined by the verdict of a jury 
and judgment of the court of 
law between the same parties, 
the Court of Equity will not, un- 
Jess under peculiar circumstan- 
ces, re-try it. Sasser v. Jones, 

i9 

2. According to the rules of a 
Court of Equity, an injunction 


to restrain proceeding with an 
execution is a mandate t> the 
creditor, not to the officer, and 
the person to be restrained there- 
by should be made a party to 
the proceedings. Beam v. Blan- 





ion, 59 3 


agninst B., a contract was made 
between them, by which, as B. 
understood it, he was to pay the 
amount on a note or bond due 
by A. to another person. B. 
accordingly so paid the amount 
and had a credit endorsed on 
the note of A. for the amount of 
the said judgment. But A. de- 
claring his understanding to be 
that B. was to pay the whole a- 
mount of the note which was 
gteater than that of the judg- 
ment, and alleging that he claim- 
ed no benefit from the credit 
which had been placed on the 
note, issued an execution on his 
judgment, whereupon B. obtain- 
ed an injunction. Held, upon 
these facts appearing in the bill 
and answer, that the court would 
not dissolve the injunction upon 
motion, but would continue it 
until the hearing. Dalrymple 
v. Sheppard, 74 
4. Ona motion to dissolve an in- 
junction, every thing is to be pre- 
sumed against the defendant, in 
respect of any matter, to which 
he could answer directly, and 
has not so answered. Sparks 
v. Spurgin, 153 
. A Court of Equity will not sup- 
port an injunction against an 
undoubted creditor, who has es- 
tablished his debt at law, merely 
upon the ground that there were 
other transactions between the 
parties, on which, possibly, there 
may be a sum of money coming 
to the party obtaining the in- 
junction. Ibid. 153 
. A strong inference will be drawn 
against a plaintiff in an injunc- 
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tion bill, from vagueness in its ed to repel or avoid it, the injunc- 


statements, and from suppres- 
sions on matters peculiarly with- 
in the plaintiff's knowledge. 
Ibid. 
7. On the hearing of a motion to 
dissolve an injunction, the de- 
fendant is the actor; and altho’ 
the contents of his answer are 
generally to be taken as true, it 
must fully meet the plaintiff’s 
equity—there must be no eva- 
sion, no disposition shewn to 
pass over the material allegations 
of the bill—and it a reasonable 
doubt exist in the minds of the 
court, whether the equity of the 
bill is sufficiently answered, the 
injunction will not be dissolved 
but continued to the hearing. 
Miller v. Washburn, 161 
8. Where money alone is the de- 
mand, the common law security 
js the person of the debtor, nor 
will Equity go farther—but 
when property is in contest a 
Court of Equity will, when the 
circumstances authorize its in- 
terference and when its aid is 
invoked, secure the property it- 
self during the existence of the 
controversy. Ibid. 161 
9. Especially will the Court of E- 
quity in this State, in analogy to 


> 


the practice of the Courts of 


Chancery in England in cases 
of waste, exercise this preserva- 
tive power, where the property 
in contest consists of slaves, and 
retain the possession of the slaves 
until the cause is finally dispos- 
ed of. Ibid. 161 
10. When the equity of a bill is 
not denied by the answer, but a 
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tion which had been granted, 
shou!d not be dissolved upon the 
answer, but should be continued 
tothe hearing of the cause.— 
Lyerly v. Wheeler, 170 


11. It is an established rule, that, 


where an injunction is applied 
for to stay proceedings at law 
ona money bond, the plaintiff 
must agree to give the defend- 
anta judgment at !aw and be 
bound by order to bring no writ 
of error. Nelson v. Owen, 175 


12. In the case of the erection ofa 


I 


mill dam, a Court of Equity will 
not interfere by injunction, un- 
less it be shewn that it will bea 
public nuisance, or, if it will be 
a private nuisance only to an in- 
dividual, unless it manifestly ap- 
pears, that so great a difference 
will exist between the injury to 
the individual and the public 
convenience, as will bear no 
comparison, or that the erection 
of the dain will be followed by 
irreparable mischief. Bradsher 
v. Lea, 301 
3. The general rule is thata court 
of equity takes no jurisdiction 
in cases of mere trespass, not 
even by granting a temporary 
injunction. Jrwin v. David- 
son, 311 


14. Thereisan established excep- 


tion, however, inthe cases of 
mines, timber and the like, in 
which cases, injunctions will be 
granted to restrain the continued 
commission of acts, by which 
the substance of the estate is 
destroyed or carried off. = 

11 


new equity is thereby introduc- 415. But when the plaintiff, seek 
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ing an injunction in such cases, + 


claims to be the legal owner of 
the property, he must shew that 
he has established his legal title 
by the judgment of a court of 
law; or, that he is prosecuting 
his suit at law, and the injury, 
which he will sustain by the 
acts of the defendant before he 
can obtain judgment, will be ir- 
reparable—and in the latter 
case, the court, in continuing 
the injunction, must make such 
order as will ensure the speedy 
determination of the suit at law. 
Ibid. 311 
16. A court of equity will not try 
the legal rights of parties to real 
estate. Ibid. 311 
17. Ifthe plaintiff be a mortgagor, 
and the defendant a mortgagee, 
who alleges there is still a sub- 
sisting claim for a debt upon the 
mortgaged property, though an 
injunction may be granted to 
stay a wanton or improvident 
waste of the mortgaged estate, 
by the mortgagee, who has taken 
possession, yet the plaintiff must, 
before he entitles himself to re- 
lief, bring into court the amount 
due, or profess himself willing 
todoso. Ibid. 311 
18. Except in a few excepted cases, 
on the coming in of the answer 
to an injunction bill, the court 
will not permit the plaintiff to 
file additional affidavits for the 
purpose of contradicting the an- 
swer. Gentry v. Hamilton, 

376 
19. The act, directing that injunc- 
tions shall issue but within four 
months after the rendition of a 


judgment at law, is only direc- 4 
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tory tothe Judges; and forms 
no ground for dissolving an in- 
junction, after the defendant has 
appeared and put in his answer 
to the bill. Smith v. McLeod, 

390 


20. Itisa rule in Equity, on the 


subject of injunctions, that, 
where, by the answer, the plain- 
tiff’s whole equity is denied, and 
the statement in the answer is 
credible, and exhibits no attempt 
io evade the material charges of 
the bill, the injunction will be 
dissolved. Nharpe v. King, 

402 


21. Where, toabill praying for an 


2 


injunction, the defendant admits 
the equity, but seeks to get rid of 
it by setting up an equity of his 
own, the injunction must be 
continued to the hearing. Kerns 
v. Chambers, 576 


22. Our Act of Assembly, Rev. 


Stat. ch. 32, sec. 12, limiting the 
time, within which injunctions 
shall be granted to stay execu- 
tions on judgments at law, does 
not apply to cases where the 
cause for the injunction origina- 
ted in the conduct of the de- 
fendant after the rendition of the 
judgment. Ibid. 576 


INSOLVENT DEBTORS. 


. If a debtor, who has been ar- 


rested upon a ca. sa. Obtain his 
liberty by the act or consent of 
the creditor, the debt is satisfied 
in Jaw, and the creditor can no 
longer proceed against that per- 
son or any other for the same 
dedt. Hawkins v. Hall, 280 


. But where the person arrested 


has given bond under the Insol- 
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See AssiGNMENT. 


See Devises anp Beavests.— 


vent debtors’ act, appears at? 


court accordingly, is surrender- } 

. . ¢ 
ed by his sureties, and is per- ¢ 
mitted afierwards to go at large, ¢ 
simply because no judgmeut of 3 


3. 


INDEX. 


LIEN. 
A vendor of a chattel has no 
lien upoa the chattel for the un- 
paid purchase money. Beam 
v. Blanton, 59 


imprisonment is praved against } 2. Nor has the surety of the ven- 


him, the debt is not discharged. $ 
Ibid. 280 ; 
. A debtor, after his arrest upon } 
aca. sa. may transfer his pro- } 
perty, bona fide for the purpose $ 
of discharging any debts he may ¢ 
think proper. King v. Trice, ? 
568 } 

4. A bill cannot be filed to obtain ; 
satisfaction of a debt out of the } 
debtor’s property, while the cre- 
ditor is proceeding at law against } 
the debtor’s person by a ca. sa. 
Ibid. 568 ; 


INTESTATE'’S ESTATE. 


~*~ 


JUDGMENTS QUANDO. 

1. Inthe course of legal admin- 
isttation, a judgment quando 
does not alter priorities between 
debts so as to give one of inferi- 
or dignity, on which such judg- 
ment had been taken, a _prefer- 
ence before a debt of higher 
dignity notsued on. Hender- 
son v. Burton, 259 
. But where the debts are of the 
same dignity, that, on which 
there isa judgment quando, 
must be preferred to that on 
which there is no judgment. 
Ibid. 259 
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LEGACIES. 


Donatro Mortis Causa, 


Sehr ee eee eeseee 


3. 


we 


dee of a chattel any such lien. 
Ibid. 59 
A. contracted with B. for a tract 
of land and gave two bonds for 
the price, one for $1,000 and 
one for $500, B. giving a bond 
to convey the title to A. when 
the price was paid. B. after- 
wards surrendered the bond for 
$500 to A. and died, the other 
bond being unpaid and no title 
conveyed, and transferred the 
bond for $1,000 to his infant 
grandchildren, to whom A. was 
appointed guardian, giving the 
usual guardian bond. A., af- 
terwards, conveyed this land to 
a trustee for tle purpose uf pay- 
ing certain debts, and died insol- 
vent: Held, that the infants were 
stili entitled to hold this land as 
a security for the bond of $1000, 
in preference to the creditors se- 
cured by A’s deed of trust, and 
that it was just and proper they 
should do so, before resorting 
to the sureties in the guardian 
bond. Winborn v. Gorrell, 117 


. Until an actual conveyance, th- 


der a contract for the sale of 
land, the estate is a security for 
the purchase money analogous 
toamortgage. Ibid. 117 


. Atestator cevised his land to 


his wife for life, and then devis- 
ed as follows: “I give and de- 
vise the land, after the death of 
my said wife, to my nephew J. 
A. and his heirs, he paying to 
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tiy two other nephews, .& G.¢ LUNATICS AND IDIOTS. 
A., as they respectively arriveat ¢ 1. An inquisition, which merely 


the age of twenty-one years, the 
sum of £100 each. Andshould 
itso happen that the said E. and 
G. should be of age, before my 
nephew J, A. be in the possession 
of the said plantation and land, 
in that case, he, the said J. A., 
is not bound to pay the aforesaid 
sums of money fiually, until 
two years from the day of taking 
possession.” Held, that these 
legacies were a charge upon the 
land. Astonv. Galloway, 126 
6. Held further, that where this 
land had been sold to one, who 
lad notice of the lien, and he 
had afterwards sold it to another 
who had no notice, whatever 
remedy there might be against 
the latter, the court would first 
decree the legacies tobe paid by 
the first vendee, who had the 
notice. Ibid. 126 
7. A vendor of real estate, who 
has conveyed it by deed, has no 
lien upon the land for the pur- 
chase money. Womble v. Bat- 
tle, 182 
See DevisEs snp Bequests, 19. 


LIMITATIONS AND PRE- 
SUMPTION OF SATIS- 
FACTION. 

The filing of a-billin Equity is 
the commencement of the suit, 
and the time, within which pre- 
snmption of satisfaction is to 
arise, must be reckoned back 
from that period. Aston v. 
Galloway, 126. 





states, that the party is “of un- 
sound mind,” does. not shew, 
eveu prima facie, that he is an 
idiot. Christmas v. Mithell, 

535 


. Butany inquisition as to luna- 


cy or idiocy, is but presumptive 
evidence, 1n asuit inter alias 
partes,and may be rebutted by 
contradictory evidence. Ibid. 535 


. The ancient presumption of 


law, that one, who was born 
deaf and dumb, was an idiot, 
does not now exist. Ibid. 535 


4. If it did, it might be repelled 
by evidence. Ibid. 535 
. Where one was born deaf and 


dumb, but had his intellectual 
faculties, though these were not 
improved by the modern sys- 
tem of education for persons of 
that class, Held that he was not 
within the exception of the stat- 
ute of limitations, which only 
excepts him, who is zon com- 
pos mentis. Ibid. * 535 


See MarRtaGE. 


MARRIAGE. 


1. The marriage of a lunatic, du- 


ring the period of lunacy, is ab- 
solutely void, and may be sode- 
clared bya court of Equity. 
Crump v. Morgan, 91 


. Upon an application for divorce 


on that ground, when the fact of 
incapacity of mind is establish- 
ed, the court had no discretion, 
but is bound to pronounce a de- 
cree of nullity of marriage. 7 

l 


See Contracr. AprointMent. } 3. In a case of alleged insanity at 


“— 


- 


the time of the marriage, subse. 
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quent acquiescence during long 
or frequent periods of uudoubt- 
edly restored reason would be 
cogent proof of competent un- 
derstanding at the time of the 
marriage ; but, if the insanity 
at that time be established, so 
that the marriage was void ipso 
Sacto, it seems that neither ac- 
quiescence, long cohabitation 
and issue, nor the desire of the 
parties to adhere can amend the 
original defect. J/bid. 91 
A. ‘The canon and civil law, as 
administered in the ecclesiastical 


courts in England, are parts of 


the common law, were brought 
here by our ancestors as such, 
and have been adopted and used 
here in all cases, to which they 
were applicable, and wheuever 
there has been a tribunal exer- 


cising a jurisdiction to call tor 


their use. Ibid. 91 
. Asuit for nullity of marriage 
on the ground of insanity may 
be brought either in the name 
of the lunatic by her guardian 
or in the name of the guardian, 
though the former is, for some 
reasons, the preferable course. 
Ibid. 91 

MORTGAGOR AND MORT- 

GAGEE. 
See InJuNCTIO\XS. 


MULTIFARIOUSNESS. 


1. Equity will not permita plaintiff 


to demand, in the same bill, sev- 
eral distinct matters, differing in 
nature, against several defend- 
ants, but will in such case sus- 
tain a demurrer for multifarious. 
ness. Parish y. Nloan, 607 


$2 


Satie tay Ni tie te tie ti tin te i aati ein tie a tia tin aie tin ti tte i tn i i he te in he ie ie i 


eo 8 888888 8 8 9994444494488 


_ 


INDEX. 


. But when one geueral right is 
claimed by the plaintiff, though 
the individuals, made defend. 
ants, have separate and distinct 
rights, yet they may all be charg- 
ed_in the same bill, and ademur- 
rer for that cause will not be sus- 
tained. Ibid. 607 


PARTIES. 

. A testator by his last will be- 
queaths certain slaves to A. & 
B., and devises and bequeaths 
all the rest of his estate'to the 
said A. B., and then directs his 
executor to use all lawful ways 
and means to procure the eman- 
cipation of the said slaves—and 
if they can be emancipated then 
the said property to go to them, 
if they catunot be emancipated, 
the property to belong absolute- 
ly toA. & B. The executor 
files a bill stating that he is un- 
willing to give the bond requir- 
ed by law on the emancipation 
of aslave, aud praying the ad- 
vice of the court as to whether 
the next of kin and heirs of the 
testator, or A. & B. are entitled 
to the property, and a decree that 
they may interplead;and making 
only the said A. & B. and the 
said next of kin and heirs par- 
ties— Held, that the bill must be 
dismissed because the executor 
has not made the slaves parties 
defendant, either by the Attorney 
General or some relator. Mil- 
ler v. Ellison, 123 

. Where the creditor of a deceas- 
ed debtor alleged, that the de- 
fendants were fraudulent donees 
of certain property of the said 
debtor— Held, that the plaintiff 





3. Itis a general rule in equity, 


INDEX. 


was bound to have the represen- ? 
i 8. 
¢ 


tatives of the debtor parties be- 
fore the court, although it was 
alleged in the bill that the debt- ; 
or had died in another State, { 
and had no representative in } 
this State. Bryan v. Green, 167 } 


that all persons interested must 
be made parties, plaintiffs or de- 
fendants. Gordon v. Holland, 

362 3 
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4, There are four modes of taking + 


5. The effect of an objection, suc- 


. Ina suit by several joint lega- 


distribution of the fund out of 


dead, it is good cause of demur- 


an objection for want of parties; 
by demurrer on record, demur- 
rer ore tenus, by plea and by 
answer, But the defendant, ta- } 
king such objection, must al- 
ways apprise the plaintiff of the 
persons, who should be made ; 
parties. Ibid. 362 


cessfully taken, for the want of 
rties, is not that the bill is to 
dismissed, but that it stands 
over with leave to amend by 
adding the necessary parties.— | 
Ibid 362 | 


tees against the executor for a | 


which the legacies are to be 
paid, if one of the legatees be 


rer that the personal representa- 


See MarRniaGe. 


1, 


663 


to the share of such deceased 
legatee. Ibid. 531 
Where a ward brings a suit in 
equity against the sureties of his 
guardian, al! who have been 
sureties to that guardian, either 
in the first or renewed bonds, 
should be made parties,that their 
respective portions of contribu- 
tion for the defalcation of their 
principal may be adjusted by the 
court in one suit. Buéler v. 
Durham, 589 
HuspanD AND 
Wire. 


PARTITION. 
In a suit in equity for partition 
of land, from the very nature 
of the case, relief can be given, 
where the titles alleged ate le- 
gal, only where the title is ad- 
mitted, or has been established 
at law, or, at the least; is very 
clear. Garrett v.White, 181 


2. But where the title is denied and 


the defendant sets upa sole and 
adverse possession, a Court of 
Equity cannot proceed, until the 
party, who asks the partition, 
re-establishes at law the unity 
of. possession in himself with 
the co-tenant. A Court of Law 


can alone decide upon a eee 
title or an alleged ouster. _ 
1 


tive of such legatce is not made 
a party, either plaintiff or defen- 
dant. Martin v. McBryde, 531 ; 
7. It is not sufficient to allege in } 
the bill that such legatee has no __petent opportunity for trying the 
representative, for it is the duty } title and recovering the 
of the plaintiffs to procure a rep- $ ston of the undivided share in 
+ an action of ejectment; and the 


resentative ; nor does it make ; 
any difference that the plaintiffs ; court will require the defendant 
in such action to admit his 


are the next of kin and entitled .. 
J 


3. 





In such a case the regular 
course of the court is, to retein 
the bill allowing the party com- 





604 INDEX. 
effects, for the purpose of appl y- 
ing them, even to satisfy all the 
creditors of the firm equitably, 
and much less to satisfy hisown 
debt singly, whether his claim 
against the partnership be either 
a legal or an equitable demand. 
Clement v. Foster, 213 
It is only at the instance of one 


actual ouster et the plaintiff 
from the tract alleged to be held 3 
incommon. Ibid. 131 } 
A. In a bill in Equity for partition ; 
of lands, the plaintiffs must sect } 
forth their own title and also } 
that of the defendants, so as to { 
shew that they are joint tenants } 
or tenants in common or other- $ 3. 


wise have an undivided interest § 
in the lands. Ramsay v. Bell, 
209 
. If the defendant in his answer 
claim the whole in severalty, 
the Court will not decree a par- 
tition, but will hold up the bill 
until the plaintiffs have an op- 
portunity of establishing at law 
the title they assert. Ibid. 209 
6. But if the bill denies that the 
defendant has any title, but only 
says that if he has any it is as a 
tenant in common, and admits 
that he has had the sole posses- 
sion of the whole tract for many 

rs, claiming it as his own, 
the bill must be dismissed. The 
Court however will dismiss it 
without prejudice, to enable the 
party to try, if he chooses, his 
title at law, and then file a bill 
for partition. Ibid. 209 


PARTNERS. 

1. Persons, who share in the pro- 
fits of a concern are liable as 
partners to a third person; but 
as between themselves they are 
only liable according to their 
particular contract. Motley v. 
Jones, 144 


2. A creditor of a firm cannot file 


a bill to stop the business and 
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partner that the court will inter- 
fere against another partner,who 
is appropriating the effects to his 
own use; because in that case 
they are joiut owners of the 
property, and he has no right to 
apply it to his separate use,there- 
by leaving the other liable to 
the partnership debts out of his 
own estate, or, at all events, de- 
priving him of property that be- 
longsto him. Ibid. 213 


. So, if a creditor of one of the 


partners gets a Judgment against 
him, a Court of Equity will en- 
tertain the bill of the creditor a- 
gainst all the partners to pay the 
debt or to have the partnership 
account taken, and payment 
made out of the surplus belong- 
ing to thedebtor. Jbid. 213 


. Where two form a copartner- 


ship, and one of them sells out 
one-half of his interest to a third 
person, who is appointed general 
agent and manager of the firm, 
the latter, though responsible to 
other persons as a partner, is not 
so to the partner retaining his o- 
riginal interest in the firm, but 
is only responsible to him as a- 
gent, and as such he is entitled 
to a proper compensation for his 
services. Newland v. Tate, 226 


tie the hands of all or any of the } PRACTICE AND PLEADING. 
partners from disposing of the ¢ 1. Where. upon the death ofa de- 
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fendant, a 
ackknowledges service of a bill 
of revivor as administrator of the 
deceased party, it is too late for 
for him at a subsequent term to + 
plead that he never was admin- 
istrator. Newland v. Tate, 226 
2. A testatrix bequeathed cer- 
tain slaves to A. without men- 
tioning any trust to be at- 
tached to the bequest. The } 
next of kin of the testatrix filed 
a bill against A. alleging that 
the slaves were bequeathed to 
A. on the unlawful trust that he 
should permit them to reside in 
this State, and to enjoy their ac- 
tual freedom, while he was to be 
only a nominal master; and the 
bill stated some circumstances to 


justify this belief, and particu- } 


larly, that A. was a member of 
the Society of Friends, and 
could not conscientionsly hold 3 





erson comes in and # 5. 


! 
4 
| 
4 


A demurrer, unlike a plea, 
must be overruled in doto, un- 
less it be good in its full extent. 
{f it cover too much, as if 1t be 
to the whole bill, when the plain- 
tiff is entitled to discovery or 
relief upon some part, it must be 
overruled ; for it cannot be held 
bad in part, and good in part. 
Ibid. 338 


. The facts, upon which the 


plaintift in a Court of Equity 
seeks relief, must be set forth in 
the stating part of his will.— 
Cowles v. Buchanan, 374 


. The plaintiff cannot rely up- 


on the interrogatories to sup- 
ply defects in the stating part of 
his bill. Ibid. 374 


8. A defendant is not bound to an- 


swer an interrogatory, not war- 
ranted by what had been stated 
by the plaintiff, as the ground of 
his complaint. Ibid. 374 


slaves. The defendant demur- } 9. A defendant cannot be examin- 


red tothe bill. Thompson v. $ 
Newlin, 338 
. Held, that the demurrer should } 


be overruled, and the defendant } 10. Where a bill is file 


be decreed to answer, whether } 
the gift was an absolute one to ; 
him, or whether it was in trust, } 
and if so, what was the object $ 
of the trust. Jbid. 338. } 
4. If the trust was unlawful, as } 
alleged in the bill, then A. who } 
was also the executor of the} 


ed as a witness in a cause, with- 
out the previous order of the 
court. Jones v. Hays, 502 
d' by persons 
in the character of legatees, and 
it neither sets out in its body the 
contents of the will, ner is a co- 
py of itannexed. a demurrer b 
the defendants will be sustained, 
for the court cannot see that the 
plaintiffs are legatees. Martin 
v. McBryde, 531 


will, was a trustee for the next } 11. When a bill is amended, in- 


of kin, and must disclose the } 
facts, so that the court may give } 
them their proper remedy. If $ 
it wason a tawfnl trust, the ? 
court has a right to know it, } 


that the execution of the trust > 
may be decreed. Jbid. 


338 } 


troducing new matter or a 
new charge against the defend- 
ant, the latter may make such 
defence to this new charge, as if 
it were now the foundation of 
an original bill. Christmas v. 
Mitchell, 536 
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12. When afuct has been found 
by a verdict of a jury in a suit; 

at law, the losing party cannot, 

without some explanauon, have 


the matter re-tried in a Court of } 


Equity. Radcliff v. Alpress, ; 3. 


556 } 
13. Although instruments may be 
referred to as exhibits attached + 
to the pleadings, yet their con- 
tents should be sufficiently set 
forth in the bill or answer to 
which they may be attached.— 
King v. Trice 568 
14. Where a plaintiff files a bill to 
secure the payment of his own 
debt out of property he alleges 
to have been fraudulently con- 
veyed by his debtor, and states 
that he files it for his own bene- 
fit and for that of other credi- 
tors, whom he doesnot make 
parties, this is mo cause of de- 
murer. Parish v. Sloan, 607 
15. When a fact, assigned as the 
cause of demurrer, does not ap- 
pear in the statement of the bill $ 
the demurrer will of course not } 
be sustained. Jbid. 607 i 
See Corporations. SaLes sy? 
pecrreor Court. PaRrTies. 
APPEAL. 


PURCHASER. 

1. Though a person, claiming } 
land under a contract of sale } 
f 





chase money, obtain a decree of 
a Court of Equity against the 
heirs of the vendor, who is dead, 


requiring them to convey the le- 
gal title; yet such decree of it- 
self will not convey the legal ti- 


tle. Wéinborn v. Gorrell, 117} 


2. The purchaser of an equitable 4 


$ 

; 
and not having paid the pur- | 6 

: 
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litle takes it subject to prior e- 
quities. . It is only the purchaser 
of the legal title, without notice 
of a prior equity, who can hold 
against such equity. Ibid. 117 
As against a judgment creditor, 
a purchaser of a legal estate 
must take notice, that the debt 
had been reduced to judgment 
at the time of his purchase, and 
that the execution willoverreach 
his purchase. Hali v. Harris, 
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. When one purchases land from 


a vendor, whose title is after- 
wards ascertained to be defec- 
tive, and the purchaser by his 
own means supplies the defect 
and secures his title, he has no 
claim in equity upon the vendor, 
for what he has expended in so 
perfecting his title. Nance v. 
Elliott, 408 


- Toenable a purchaser of a le- 


gal title, without notice of an e- 
quity affecting it, to avail him- 
self of that defence in a Court of 
Equity, it must not only appear 
that he had no actual notice of 
the equity, but, also, that he 
could not,by the ordinary means, 
which a prudent man would 
have used, have obtained infor- 
mation of such equitable incum- 
brance. Christmas v. Mitchell, 

535 
Therefore, where executors, to 
whom slaves were bequeathed 
in trust, voluntarily conveyed 
them to one not entitied, and the 
person, claiming to be purchas- 
er without notice, from the per- 
son so not entitled, knew that 
the slaves were devised to the 
executors, but did not know how 
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the executors conveyed to bis? 


vendor—Held, that he ought to } 
have examined the will and the ¢ 
conveyance from the executors, ; 
that he was bound by their con- § 
tents, in construction of a Court } 
of Equity, and therefore was} 
answerable for the equities, at- 
taching to the legal estate, as 
shewn either by the will or by 
the deed of conveyance. Ibid. 
535 } 

. The doctrine of constructive ; 
notice applies in this State, not ¢ 
only to lands, but also to slaves, f 
where a deed of conveyance is } 
required in all cases except } 
where the slaves are actually de- 
livered and the money or mo- 
ney’s value paid, or in the pecu- 
liar case of a gift ofa parent to a 
child, accompanied with the 
death of the parent, without a 
will, Ibid. 535 + 
8. This doctrine of constructive ' 
notice applies, also, as to other 


St te toe ten tn tie el ~ 





‘ 
‘ 


subjects of personal property, 
where a purchaser knows his ; 
vendor derived his title under a 


I-; 


deed, will or other writing. , 
535 3 


bid. 


9. Gross negligence, on the part } See SuquesTRATION. 


of him, who deals with an exec- } 
utor, will, in Equity, be consid. } 
ered notice of the abuse of the } 
executor’s authority. Ibid. 535 3 

10, Where one purchased land } 
bona fide, without notice of any } 
fraud or trust, he is entitled to} 
the benefit of his purchase, al- 
though there may have been ; 
fraud in the transaction, by } 
which his vendor acquired the } 
legal title. King v. Trice, 568 + 

See Contracts. 
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REMAINDER-MAN. 

1. The remainder-man after a life 
estate in a slave can only ask the 
aid of a Court of Equity, du- 
ring the life estate, to protect his 
interest against any improper 
disposition by the tenant for life. 
Lewis v. Kemp. 233 

. After the death of the ter.ant for 
life of a slave, the remainder- 
man cannot call upon his repre- 
sentative to account for the val- 
ne of the slave sold by the tenant 
for life, unlesssuch tenant act- 
ed in bad faith and sold the whole 
interest in the slave, or sold his 
own interest fraudulently with 
a view to his being taken out of 
the State or to some person, who, 
he knew or had reason to be- 
lieve, would take him out of the 
State. Ibid. 233 

. If the slave, though sold, should 
die during the life of the tenant 
for life, or during that time 
should become deteriorated in 
value, the remainder-man in the 
former case can claim nothing, 
and in the latter only the value 
at the death of the tenant for 
life. Jbid. 233 

HusBanp 

& Wire. Execurors & Ap- 

MINISTRATORS. 


SALES BY DECREE OF 
COURT. 

1. Asale bya Clerk and Master, 
under a bill praying the sale of 
land for partition, is but a mode 
of sale by the parties themselves. 
Itis not merely a sale by the 
law, in invito, of such interest 
as the parties have or may have, 
in which the rule is, careat 





665 


emptor ; but professes to be a+ 
sale of a particular interest, sta- ; 


ted in the pleadings to be vested 
in the parties, and to be disposed 
of for the purpose of partition 
only. Smith v. Brittain, 347 
2. Hence, if a purchaser pays his 
money on a Master’s sale, and 
discovers a defect in the title, at 
any time before a conveyance 
executed,he may recover it back. 
Ibid, 347 
3. When a sale under such a de- 
cree has been made to A., who 

pays a part of the purchase mo- 

ney, and then assigns his claim 

to B., who pays the retmainder, 

and then a defect in the title is 

discovered, so that the assignee 

of the purchaser objects and can- 

not be held to take a convey- 

ance— Held, Dan1et, J. dissen- 

tiente, that this assignee was en- 

titled, upon the Courts’ rescind- 

ing the contract, to have the 

whole amount th:t had been 

paid refunded to him, both what 

was paid by his assignor, and 

what was paid by himself. Ibid. 

347 

. Fleld, further, that, the money 
having been paid into court in 

the original suit for a sale, he 

was entitled to his relief by a 

new bill against the plaintiffs in 

such original suit, and his as- 

signor. But, if he adopts this 

course, instead of applying to 

the court by petition or motion 

in the original suit, he will not 

be entitled to recover his costs. 

Ibid. 347 


SEQUESTRATION. 


In order to obtain a writ of seques- 4 
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tration and ne exeaé at the in- 
stance of the remaindermen a- 
gainst the tenant for life of per- 
sonal property, itis not sufficient 
that the remaindermen State 
their fear that the property will 
be removed beyond the jurisdic- 
tion of the State or destroyed ; 
they must also shew reasonable 
and sufficient grounds for such 
fear. Howell v. Howell, 522 


SPECIFIC PERFORMANCE. 
1. ‘The Court will not, on a bill 


for the execution of a parol con- 
tract for the saie of land, hear 
proof of such contract, when it 
is denied by the defendant and 
he relies upon the act, (Revised 
Statutes, chap. 50, sec. 8,) mak- 
ing void all parol contracts for 
the sale of land. Dunn v. 
Moore. 364 
. Part performance, as by paying 
part of the purchase money, tak- 
ing possession é&c. will not take 
the case out of the Statute; but 
in case of such part perform. 
ance, if the defendant admits 
the contract, as stated by the 
plaintiff, and the part perform- 
ance, but relies on the Statute, 
the court will order an account 
to Le taken and decree a com- 
pensation to the plaintiff for his 
payments and expenditures.— 
Ibid. 364 


3. But if the contract is denied, 


the Court can grant no relief, 
because it cau go into no proof 
of a contract, variant from that 
stated in the answer. Ibid. 364 


4. Where a contract is made to con - 


vey several contiguous tracts of 
land, not particularly designa- 
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ting each by metes and bounds, ¢3. Where an administrator, being 


but stating that they contain 
“1670 acres, more or less,” and 
the plaintiff, the vendee, states 
in his bill, that there is ascer- 
tained to be a deficiency of 355 
acres, of the value of $1266— 
Held, that the words “more or 
less,” used iu the contract, can- 
notextend so far as to prevent 
the plaintiff’s demand for relief, 
the alleged mistake amounting 
to so large a number of acres 
and of such value. Genéry v. 
Hamilton, 376 
. In asuit for specific perform. 
ance of a contract for the sale 
of Jand, either party is, as a mat- 
ter of right, entitled to have a 
reference upon the title. Ibid. 


376 
SUKETIES. 
1. The sureties for the purchase 
money of land, sold by a clerk 
and master under a decree of a 
Court of Equity, where the title 
is retained until the purchase 
money is paid, have a right, up- 
on the insolvency of the princi- 
pal and their own paymeut of 
the money, to have the land 
sold for their re-imbursement. 
Arnold v. Hicks. 17 
2, Whether a surety to a debtor 
can or cannot in any case re- 
quire the creditor to resort toa 
collateral security, which he has 
obtained from the principal debt- 
or, he certainly cannot require 
him to look to such seeurity in 
the first instance, if it be not 
plainly a valid security, under 
which the creditor can have 
speedy, direct and certain redress. 








Gary v. Cannon, 644 


about to leave this State, depos- 
its the assets of the estate with 
a person, in trust that he will 
pay the next of kin of the intes- 
tate, the sureties of such admin- 
istrator, against whom recove- 
ries have been effected by any 
of the next of kin, have a right 
to call upon this trustee for an 
account of the assets so received 
by him, and to be subrogated to 
the rights of such next of kin, 
as have made them responsible. 
Kennedy.v. Pickens, 147 


. The right of a surety :o have 


contribution from his co-surety, 
in Equity, is not founded upon 
any principal of contract, but is 
the result of natural justice.— 
Allen v. Wood, 386 


. When one surety brings a bill 


for contribution against a co- 
surety, he should at least allege 
that the principal is insolvent, so 
that he can have no redress a- 
gainst him. For the equity of a 
plaintiff, seeking contribution 
from a co-surety, lies in the in- 
solvency of the principal. Ibid. 

386 


6. Where money is advanced by 


the principal to one of the sure- 
ties, to discharge the debt, before 
the debt is actually discharged, 
the co-surety may file his bill in 
equity for an account and for re- 
lief. Ibid. 


. But if the money is paid by the 


principal, afier the debt has been 
discharged by the sureties, to 
one of two sureties, to reimburse 
both, then the co-surety has his 
remedy against the surety, re- 
ceiving the money, by an action 
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9. Where A. B.C. D. E. and F. 


INDEX. 


at law for money had and re-#10. Where A., being the principal 


ceived, and, therefore, cannot { 


support a suit in equity. Ibid. 


8. Whenever a collateral security 
on the property of the principal 
is given to or obtained by a cred- 


itor, by whatever means, it a- ; 


mounts to a specific appropria- 
tion of those effects to the debt, 
and therefore the surety is enti- 
tled to the benefit of it, as well 
as the creditor ; and the creditor 
is under a duty to the surety, 
which will be enforeed in equi- 
ty, not wilfully to impair the se- 
curity or omit to enforce satis- 
faction of it. Smith v. McLeod, 

390 


were sureties on an administra- 
tion bond, and judgment was re- 
covered at law against themand 
their principal, and A. and B. 
had the judgment assigned for 
their benefit—and then the prin- 
cipal and the other sureties filed 
an injunction, which was dis- 





: 
a 





solved and judgment rendered } 
in the Court of Equity against ' 
all the plaintiffs in the injunc- } 
tion bond and their sureties— } 
Held, that A. & B., the sureties, ; 
who did not join in the bill for ; 
an injunction, were not bound } 
to contribution to the other sure- : 
. ties, parties to the injunction } 
bill, though A. & B. were origi- ; 
nal sureties for the debt; because, } 
the principal having joined in } 
the injunction suit, the others 


in a bond, gave-a deed in trust, 
one of the provisions of which 
was, that the trustee should 
“save harmless B.” who was his 
surety in the bond, and another 
that the trustee, “whenever re- 
quired by the creditors of A. or 
by any surety, who may be 
threatened with loss by reason of 
his suretyship, shall proceed to 
sel! sufficient property to answer 
the ends of this deed in trust,” 
Held that the trustee was not 
bound to wait until the surety 
was actually damnified, by hav- 
ing been compelled to pay the 
money, but that it was the duty 
of the trustee to relieve him 
from his responsibility, whene- 
ver he had the funds in hand for 
that purpose. Jbid. 513 


11. A surety receives from his 


principal bonds on other per- 
sons, sufficient to discharge a 
debt for which he and a co-sure- 
ty are responsible,, and, for his 
personal convenieuce, delays the 
collection of these bonds, the 
parties not being insolvent. He 
then obtains an equitable assign- 
ment of the judgment against 
his principal, his co-surety and 
himself. Equity will not per- 
mit him to enforce the collection 
of one-half of this judgment a- 
gainst his co-surety, until he 
shews that he could not by rea- 
sonable diligence, have collected 
the bonds so received by him.— 
Kerns v. Chambers, 576 


who were united with him, were ; 12. As one, when he is about be- 


his sureties in that suit, to the 


exclusion of A. & B. Daniel: 
513% 


v. Joyner, 


coming asurety with others,may 
stipulate for a separate indemni- 
ty from the principal to himself, 











and the co-sureties wonld only + 
be entitled to a surplus after gis 
reimbursement; so, afier two 
persons have become sureties 
for a common principal, they 
may, by agreement between 
themselves, renounce their right ; 
to take benefit from any securi- 
ties they may respectively ob- 
tain, and each undertake to look 
out for himself, exclusively, for 
an indemnity from the principal, 
or for contribution from another 
co-surety. Long v. Barnett, 634 
13. When a surety files his bill a- 
gainst a co-surety for contribu- 
tion, and the latter sets up an a- 
greement, which is a bar to the 
former’s claim, that agreement 
must be proved at the hearing. 
It cannot be the subject of refer- 
ence to the master. Jbid. 631 
See Lien. Parties. ConTRACT. 


TAXES. 

The sheriff’s deed alone for land 
sold for taxes will not pass the 
title, but it must appear that the 
taxes, for which the sale was 
made, were due, as his authori- 
ty tosell. Garrett v. White, 131 


TRUSTEE. 

1. Every trustee for sale is bound 
by his office to bring the estate 
toa sale, under every possible 
advantage to the cestui que 
trust ; and, when there are sev- 
eral persons concerned, with a 
fair and impartial attention to 
the interests of all ‘concerned. 
Johnston v. Eason, 330 

2. He is bound to use, not only 
good faith, but also every requi- 
site diligence and prudence, in 4 





sessees 
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3. If such trustee is" wanting in 


‘ 
G5 
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conducting the sale. Ibid. 330 





reasonable diligence in uct- 
ing the sale, as if he contract 
under circumstances, shewing 
haste and improvidence, of so 
manage the sale as to advance 
the interest of one of the par- 
ties, to the injury of another, he 
will be personally liable to make 
good to the party, suffering from 
his misconduct, the amount of 
his loss, Ibid. 330 
. Nor will equity, in stich a case, 
assist 1 purchaser, however in- 
nocent, in compelling a convey- 
ance of thetitle. Ibid. 330 
. When a trustee sells at auction, 
he must make due advertise- 
ment, and givé due notice to the 
parties interestéd. Otherwise 
the sale will be avoided. .Jbid. 
330 
. An express agreement between 
a testatrix and the donee in the 
will, is not ftequired to establish 
a trust on his part. Art under- 
standing, or belief and expecta- 
tion, by the testatrix, that the do- 
nee would not hold the negroes 
as slaves beneficially, and that 
he either assented thereto, or by 
his silence induced her, and in- 
tended to induce her to think, 
that he meant to comply with 
her view, are sufficient to consti- 










































tute him a trustee. Thompson 
v. Newlin, 338 
" VENDOR. 
See Lien. 
WILLS. 





1. The will of a married woman 
cannot be made available, asa 
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will, in Equity, without having + 
been first established as a testa- 
mentary instrument in the Court 
of Probate. Whitfield v. Hurst, 
242 

S. P. Leigh v. Smith, 442 

2. After such a probate, the Court 
of Equity is still to see. that the 
instrument is of that kind, by 
which the femecovert can dis- 
pose of her property. Ibid. 
3. A Court of E:quity has no right 
to instruct the Court of Probate, 
as to the proper construction to 


prouounce for the will en proof 
the factum, and leave it to 
the Court, of Equity to deter- 


«mine definitely, Whether she had 


such an interest.or authority as 
she could dispose of or execute 
by will. Ibid. 


. When, before such probate,.a 


bill is brought to enforee the al- 
leged will, it must be dismissed; 
and the Court will not hold it. 
up, to give the party am oppor- 

tunity of propgunding the will - 
in the Court of Probate. Ibid. 


be put upon marriage articles, } 6. When a feme covert has a sep- 
arate estate in property, she may 
makeva will disposing of it and 
appoint an executor, and such 
executor shall be her genera! 
representative. Leigh v. aa 


and whether by them the feme 
covert is or is not authorized to 
make a will. Ibid. 
4. The course in the Court of 
Probate is, whitre the .wife as- ¢ 
sumes the right to make a will, 
and the right is questionable, to 4 








